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The plaintiff failed to distinguish between an injury due to 
defects in the appliances of the carrier, or to collision, on proof 
of which the burden is put upon the carrier of proving that he 
was not negligent, 2 and an injury due to some cause that is as 
well within the knowledge and control of the plaintiff as of the 
defendant, in which case it is necessary that the plaintiff show that 
the injury was caused by some negligent act of the defendant. 8 
The principal case was of the latter type, and the burden of proof 
did not devolve upon the defendant until the plaintiff had herself 
shown that the injury was occasioned by a fall caused by the 
negligent starting of the car by defendant. 4 No presumption of 
negligence arises from the mere fact that the passenger was 
injured. 5 

F. L. F. 

Constitutional Law: Commerce Clause: State Regu- 
lation of Rates for Distribution of Natural Gas Drawn 
in Part from Other States. — The United States District Court 
for the Northern District of West Virginia holds, in Manufac- 
turer's Light and Heat Company v. Ott, 1 that a state may regulate 
charges for the sale of natural gas, notwithstanding that the 
supply is drawn in part from other states. The court avoids a 
definite ruling as to the pertinence of the commerce clause, but 
contents itself with deciding that, in any event, the subject-matter 
is not within the exclusive control of Congress. The case is 
apparently one of first impression. 

It is a fundamental principle of constitutional law that Congress 
has exclusive power over commerce among the states where the 
subjects upon which the power is exerted are "in their nature 
national, or admit only of one uniform system or plan of regula- 
tion". 2 Without this field is a large, ill-defined area of legislative 
authority within which the states, may, in the absence of conflict- 



2 MacDougall v. Central R. R. Co. (1883), 63 Cal. 431; McCurrie v. 
Southern Pac. Co. (1898), 122 Cal. 558. 55 Pac. 324; Boone v. Oakland 
Transit Co. (1903), 139 Cal. 490, 73 Pac. 243; Kline v. Santa Barbara 
Consol. Ry. Co. (1907), 150 Cal. 741, 90 Pac. 125; Denver & Rio Grande 
Ry. Co. v. Fotheringham (1902), 17 Colo. App. 410, 68 Pac. 978; North 
Chicago St. R. R. Co. v. Schwartz (1899), 82 111. App. 493. 

s Chicago Union Traction Co. v. Straud (1904), 114 111. App. 479; 
Chicago City Ry. Co. v. Catlin (1897), 70 111. App. 97; Bartley v. Metro- 
politan St. Ry. Co. (1899), 148 Mo. 124, 49 S. W. 840; Lincoln Traction 
Co. v. Shepherd (1905), 74 Neb. 369, 104 N. W. 882, 107 N. W. 764; 
Griffen v. Manice (1901), 166 N. Y. 188, 82 Am. St. Rep. 630, 59 N. E. 
925; Saunders v. Chicago etc. Co. (1894), 6 S. D. 40, 60 N. W. 148. 

* Chicago City Ry. Co. v. Catlin (1897), 70 111. App. 97. 

<>Wyatt v. Pacific Electric Ry. Co. (1909), 156 Cal. 170, 103 Pac. 892. 

i (July 29, 1914), 215 Fed. 940. 

2 Cooley v. Board of Wardens (1851), 12 How. 299, 13 L. Ed. 996; 
Cook v. Penn. (1878), 97 U. S. 566, 24 L. Ed. 1015; Leloup v. Port of 
Mobile (1888), 127 U. S. 640, 32 L. Ed. 311, 8 Sup. Ct. Rep. 1380. 
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ing congressional action, assert their police power with respect to 
matters of local concern, although interstate commerce be incident- 
ally affected. 3 A state may not competently grant exclusive rights 
to engage in interstate commerce within its waters.* A state may 
not prescribe rates for the carriage of interstate freight, even for 
such portion of the route as lies within its borders. 5 A state may 
not impose penalties upon common carriers for failure to furnish 
cars for the movement of interstate traffic. 6 A state may not 
require the stoppage of interstate trains at local points, provided 
that adequate provision for state traffic has been made. 7 A state 
may not enact legislation which will prohibit the transportation of 
commodities produced within its borders to points beyond. 8 These, 
and matters of correlative dignity, are cognizable by the federal 
authority alone. On the other hand, state legislation forbidding 
the heating of passenger cars by ordinary coal-stoves has been 
upheld, even as to equipment employed in interstate traffic. 9 A 
state statute forbidding the movement of freight trains, interstate 
as well as intrastate, on Sunday has been sustained. 10 State legis- 
lation regulating the delivery of interstate telegraph messages 
transmitted to points within its limits is valid. 11 A state can fix 
the rates for grain elevator storage, even though interstate ship- 
ments of grain pass through the elevators. 12 Enactments relating 
to the liability of common carriers for loss or damage to freight 
are within the tentative authority of the state. 13 Perhaps the 
extreme limits of the power of the states over commerce have been 



3 Machine Co. v. Gage (1879), 100 U. S. 676, 25 L. Ed. 754; Brown 
v. Houston (1885), 114 U. S. 622, 29 L. Ed. 257, 5 Sup. Ct. Rep. 1091; 
Cardwell v. Bridge Co. (1885), 113 U. S. 205, 28 L. Ed. 959, 5 Sup. Ct. 
423; Morgan's Steamship Co. v. Louisiana Board of Health (1886), 118 
U. S. 455, 30 L. Ed. 237, 6 Sup. Ct. Rep. 1114; Plumley v. Massachusetts 
(1894), 155 U. S. 461, 39 L. Ed. 223, 15 Sup. Ct. Rep. 154. 

* Gibbons v. Ogden (1824), 9 Wheat. 1, 6 L. Ed. 23. 

= Wabash etc. Ry. Co. v. Illinois (1886), 118 U. S. 557, 30 L. Ed. 
244, 7 Sup. Ct. Rep. 4 

« Houston and Texas Central R. R. Co. v. Mayes (1906), 201 U. S. 
321, 50 L. Ed. 772, 26 Sup. Ct. Rep. 491. 

7 Cleveland, Cincinnati, Chicago and St. E. Ry. Co. v. Illinois 
(1900), 177 U. S. 514, 44 L. Ed. 868, 20 Sup. Ct. Rep. 722; Herndon v. 
Chicago, Rock Island & Pac. Ry. Co. (1910), 218 U. S 135, 54 L. Ed. 
970, 30 Sup. Ct. Rep. 633. 

s Oklahoma v. Kansas Natural Gas Co. (1911), 221 U. S. 229, 55 L. 
Ed. 716, 31 Sup. Ct. Rep. 564. 

»N. Y., N. H. and Hartford R. R. v. New York (1897), 165 U. S. 
628, 41 L. Ed. 853, 17 Sup. Ct. Rep. 418. 

i» Hennington v. Georgia (1896), 163 U. S. 299, 41 L. Ed. 166, 16 
Sup. Ct. Rep. 1086. 

" Western Union Telegraph Co. v. James (1896), 162 U. S. 650, 40 
L. Ed. 1105, 16 Sup. Ct. Rep. 934; Western Union Telegraph Co. v. 
Crovo (1911), 220 U. S. 364, 55 L. Ed. 498, 31 Sup. Ct. Rep. 399. 

"Munn v. Illinois (1876), 94 U. S. 113, 24 L. Ed. 77. 

13 Richmond and Alleghany R. R. Co. v. Patterson Tobacco Co. 
(1898), 169 U. S. 311, 42 L. Ed. 759, 18 Sup. Ct. Rep. 335; Missouri, 
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set by the decisions sustaining state-made rates for local ferry 
service in interstate 14 and foreign commerce. 15 

These citations will serve to characterize the nebulous field of 
concurrent powers, within which the state may act in the absence 
of conflicting federal action. If it be assumed that the regulation 
of rates for the distribution of natural gas originating in part 
beyond the state's borders has any relation to interstate commerce, 
doubt could not well be entertained as to its essentially local char- 
acter. There is not presented a direct regulation of interstate 
commerce, within the doctrine of the ruling cases. 18 No inter- 
ference with the transfer of a commodity from one state to 
another is attempted. 17 No discriminatory practice is involved. 18 
It would seem, therefore, that the regulation of rates for local gas 
service is within the authority of the state, irrespective of the 
source of supply. 

It is submitted that the commerce clause does not embrace the 
local distribution of gas or electricity. The service afforded is 
not one of transportation; the transit of the supply has preceded 
distribution to the consumer. Such interstate commerce as may 
have been involved in rendering the supply available has been 
determined prior to the commencement of the service which the 
state has assumed to control. That the state is acting within its 
proper province would seem to be beyond controversy. 

H. J. W. 

Contracts: Arbitration. — A Washington case, Herring- 
Hall-Marvin Safe Company v. Purcell Safe Company, 1 holds that 
where there is an agreement to arbitrate all disputes, failure to 
arbitrate or to offer to arbitrate is a good defense to a suit upon 
the contract. In thus holding executory arbitration agreements 



Kansas and Texas Ry. Co. v. McCann (1899), 174 U. S. 580, 43 L. Ed. 
1093, 19 Sup. Ct. Rep. 755. 

14 Port Richmond and Bergen Point Ferry Co. v. Freeholders of 
Hudson County (June 8, 1914), 234 U. S. 317. 

16 City of Sault Ste. Marie v. International Transit Co. (June 8, 
1914), 234 U. S. 333. 

« Railroad Co. v. Husen (1877), 95 U. S. 465, 24 L. Ed. 527; Bow- 
man v. Chicago and N. W. Ry. Co. (1888), 125 U. S. 465, 31 L. Ed. 700, 
8 Sup. Ct. Rep. 689; Brimmer v. Rebman (1891), 138 U. S. 78, 34 L. Ed. 
862, 11 Sup. Ct. Rep. 213; Schollenberger v. Pennsylvania (1897), 171 
U. S. 1, 43 L. Ed. 49, 18 Sup. Ct. Rep. 757; People v. Hawkins (1898), 
157 N. Y. 1, 51 N. E. 257, 42 L. R. A. 490. 

"Oklahoma v. Kansas Natural Gas Co. (1911), 221 U. S. 229, 55 
L. Ed. 716, 31 Sup. Ct. Rep. 564. 

18 Brown v. Maryland (1827), 12 Wheat. 419, 6 L. Ed. 678; Welton 
v. Missouri (1875), 91 U. S. 275, 23 L. Ed. 347; Webber v. Virginia 
(1880), 103 U. S. 344, 26 L. Ed. 565; Walling v. Michigan (1886), 116 
U. S. 446, 29 L. Ed. 691, 6 Sup. Ct. Rep. 454; Voight v. Wright (1891), 
141 U. S. 62, 35 L. Ed. 638, 11 Sup. Ct. Rep. 855; People v. Hawkins 
(1895), 85 Hun. 43, 32 N. Y. Supp. 524. 

i (Sept. 17, 1914), 142 Pac. 1153. 



